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Chiarelli et al. v. Wens

[ ndexed as: Chiarelli v. Wens]

46 O.R (3d) 780

[2000] O J. No. 296

2000 CanLl| 3904
No. C32602

Court of Appeal for Ontario
Cat zman, Laskin and Rosenberg JJ. A
February 9, 2000

Cvil procedure -- Comencenent of proceedings -- Service --

Extension of time for service of statenment of claim
-- Statenent of claimissued within linmtation period but not
served before tine for service expired -- Key issue on notion
to extend bei ng whet her defendant prejudiced by delay -- Onus
on plaintiff to show that defendant woul d not be prejudiced
-- Defendant having evidentiary burden to provide sone details

of prejudice -- Defendant cannot create prejudice by failure to

do sonet hing that defendant reasonably coul d have done

-- Substantial delay before notion brought to extend tinme for
service -- Mtions judge naking no reviewable error in
extending tinme for service.

On Cct ober 26, 1988, CC was injured in a car accident, and
she suffered a severe whiplash injury. The only w tnesses were
CC and EW the other driver. The day follow ng the accident,
its occurrence was reported to State Farm EWSs insurer, whose
adj uster then obtained a police report and statenments from CC
and EW In Novenber 1988, CC s | awer put State Farm on notice
of a claim Thereafter, CC s condition deteriorated and,
bet ween Decenber 1988 and Novenber 1992, CC s | awer forwarded
nmedi cal information to State Farmas it becane avail abl e.
During this period, State Farm never indicated that it was
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disputing liability. On Cctober 24, 1990, just within the two-
year limtation period, the statenent of claimwas issued.
However, it was not served because of inconplete information
about EW s address and because of State Farmis refusal to
accept service. The six-nonth period for service expired and,
in Cctober 1991, State Farmwote CC s |lawer to say that it
assunmed that CC had abandoned her claim The | awyer wote back
to say that this was not the case and that he would nove for an
order extending the time for service. However, succunbing to
wor k pressure, depression and enbarrassnent from his
negl i gence, the | awer took no action. State Farmclosed its
file in February 1994. In the fall of 1996, CC retai ned a new

| awyer, who obtained the file in February 1997. In May 1997,

CC s new | awyer noved for an order extending the tinme for
service of the statenment of claim Taliano J. granted the
notion. Hi s order was reversed on appeal to the Divisional

Court (Ferguson and Rosenberg JJ. concurring; O Leary J.

di ssenting) and CC appeal ed.

Hel d, the appeal shoul d be all owed.

Despite the long delay fromthe date when the tine for
service expired, Taliano J. did not nake any revi ewabl e error
in the exercise of his discretion. The majority of the

Di visional Court was incorrect in concluding that he had nade
four errors in principle. Taliano J. correctly stated that on a
notion to extend the tine for service, the court should be
concerned mainly with the rights of litigants, not with the
conduct of counsel. The key issue on the notion was that of
prej udi ce, and he recogni zed that the court should not extend
the tinme for service if to do so would prejudice the defendant
and that the plaintiffs bore the onus to show that the
def endant woul d not be prejudiced by an extension. Save for
prejudice arising fromthe delay in a nedical defence, which
in the circunstances of this case, was slight, Taliano J.
considered in detail the possible areas of prejudice. Contrary
to the conclusion of the Divisional Court, Taliano J. did not
reverse the onus of proof about prejudice. Al though the onus
remains on the plaintiff to show that the defendant will not be
prejudi ced by an extension, the plaintiffs cannot be expected
to specul ate on which witnesses and records m ght be rel evant
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to the defence and then attenpt to show that these w tnesses
and records are still available or that their unavailability
wi Il not cause prejudice. If the defence is serious about
claimng prejudice, it has at |east an evidentiary obligation
to provide sone details. Further, the defence cannot create
prejudice by its failure to do sonmething that it reasonably
coul d have or ought to have done. Mreover, prejudice that wll
defeat an extension of tine for service nust be caused by the
delay. Prejudice to the defence that exists independently of
whet her service is delayed is not relevant on a notion to
extend the tine for service. There was no nmerit in the
Divisional Court's criticismthat Taliano J. erred by focusing
on what the defendant's insurer could have done to preserve

evi dence rather than on what prejudi ce had probably been
caused by the delay. The insurer's failure to act when it knew
CC s injury was serious was not caused by any delay in serving
the statement of claim Further, it was unwarranted for the
Divisional Court to find that there had been deli berate del ay
by CC s lawer; this finding was contrary to the unchal |l enged
evi dence of why the lawer failed to act. Finally, there was no
rational basis for refusing to extend for service sinply
because the delay in this case was | onger than the applicable
[imtation period. The court should not fix in advance rules or
gui del i nes when an extension should be refused. Each case
shoul d be decided on its facts, focusing on whether the defence
is prejudiced by the del ay.

Cases referred to
Laurin v. Foldesi (1979), 23 OR (2d) 331, 96 D.L.R (3d)
503, 10 CP.C. 144 (CA)
Statutes referred to
Courts of Justice Act, RS. O 1990, c. C. 43, s. 105

Rul es and regul ations referred to

Rul es of Civil Procedure, RR O 1990, Reg. 194, rules 1.04,
2.01, 3.02, 14.08(1)
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APPEAL from a judgnment of the Divisional Court ((1999), 34
C.P.C. (4th) 227) setting aside an order of Taliano J.
extending the tine for service of a statenment of claim

Janet E. Gross, for appellants.
John B. Graham for respondent.

The judgnent of the court was delivered by

[1] LASKIN J. A : -- The general issue on this appeal is
whet her the majority of the Divisional Court erred in holding
that the notions judge had i nproperly exercised his discretion
in extending the time for service of the statement of claim In
my view, the Divisional Court did err. | would therefore all ow
t he appeal and restore the order of the notions judge.

A. Background

[2] The main facts giving rise to the notion were not

di sputed. The plaintiff Cathy Chiarelli was injured in a car
accident in a parking | ot on October 26, 1988. She suffered a
very severe whiplash injury. Only the parties w tnessed the
accident. A police report was prepared but there were no

i ndependent witnesses. The day after the accident occurred, it
was reported to the defendant's insurer State Farm State
Farm s clains adjuster pronptly took a statenent from Ms.

Chiarelli and fromthe defendant, had the plaintiffs' car
appr ai sed, and obtained a copy of the police report. From Ms.
Chiarelli's statenent, State Farm | earned that she conpl ai ned

of pain in her neck, shoul ders and back.

[3] The plaintiffs retained a | awer soon after the accident
and by the end of Novenmber 1988 he had put State Farm on notice
of a claim Meanwhile, Ms. Chiarelli's condition deteriorated.
She experienced nunbness in her right armand was di agnosed
wi th disc damage in her | ower back. Between Decenber 1988 and
Novenber 1992 the plaintiffs' |awer forwarded nedi cal
information -- including 12 nedical reports -- to State Farm as
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the informati on becane available. State Farmpaid for the

nmedi cal reports and never once indicated to the plaintiffs

| awyer that it was disputing liability. Medical reports in 1988
and 1989, which State Farmreceived, showed that Ms.
Chiarelli's injury was much nore serious than had originally
been thought. She was di agnosed as having a severe long term
back injury with pernmanent partial disability.

[4] The statenent of claimwas issued on Qctober 24, 1990
within the two-year limtation period under the H ghway Traffic
Act, R S. O 1990, c. H 8. The dollar anount of the claimwas
well within the defendant's policy limts. The plaintiffs
| awyer gave the claimto the sheriff to serve on the defendant.
Until this tinme the |awer's handling of the claimon behalf of
his clients was conmmrendabl e.

[5] Unfortunately the sheriff could not |ocate the defendant
to serve her. She lived in the country, outside N agara-on-the-
Lake, and the address shown on the police report and at the
M nistry of Transportation did not include the nunber of the
street on which she lived. The plaintiffs' |awer sent a copy
of the statenment of claimto State Farm and asked if it would
accept service. State Farmrefused to do so, and indeed did not
even offer to seek instructions fromits insured to accept
servi ce.

[6] The six-nonth period for serving the statenent of claim
expired on April 24, 1991, wthout the defendant having been
served and without the plaintiffs' |awer having noved to
extend the tine for service. In Cctober 1991 State Farm wote
the plaintiffs' lawer to say that its insured had not been
served and that it assuned the claimhad been abandoned. The
plaintiffs' |lawer wote back to say that he could not find the
i nsured and that he would seek an order to extend the tine for
service unless State Farmadmtted service. State Farm woul d
not admt service and the | awer never noved to extend the
time. In his affidavit, which was uncontradicted, the | awer, a
sole practitioner, said that he succunbed to the pressure of
wor k, that he becanme enbarrassed and depressed by his
negl i gence, and that instead of bringing a notion he "froze".
State Farmclosed its file in February 1994.
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[7] The plaintiffs, unhappy with the delay, retained a new
| awyer in the fall of 1996. The file was transferred in
February 1997. The notion was | aunched in May 1997 and was
served on the defendant (at her corrected address) in August
1997.

B. The Decision of the Mdtions Judge to Extend the Tinme for
Service of the Statenent of Caim

[8] The notions judge, Taliano J. gave |engthy reasons for
exercising his discretion to extend the tinme for service of the
statenent of claim | am not persuaded that the notions judge
made any reviewable error in the exercise of that discretion,
despite the long delay fromthe date the tine for service
expi red.

[9] After referring to the applicable Rules of G vil
Procedure -- rules 1.04, 2.01, 3.02 and 14.08(1), RR O 1990,
Reg. 194 -- the notions judge correctly stated that, on a
notion to extend the tine for service, the court should be
concerned mainly with the rights of litigants, not with the
conduct of counsel. He then took into account that the
def endant had notice of the claim that the defendant's address
was i nadequate for service, that the plaintiffs noved
reasonably pronptly once they |learned the claimhad expired,
and that until then they had no know edge of their |awer's
negl i gence.

[10] Finally, the notions judge turned to the issue of
prejudi ce, the key issue on the notion. He recogni zed that the
court should not extend the tine for service if to do so would
prejudi ce the defendant, and that the plaintiffs bore the onus
to show that the defendant woul d not be prejudiced by an
extension. The notions judge canvassed in detail all possible
areas of prejudice caused by the delay, but one. He considered
the unavailability of wi tnesses, the eroding nenory of the
avai |l abl e witnesses, the failure of the defence to conduct
nei ghbour hood interviews or surveillance on Ms. Chiarelli, the
failure of the defence to interview the police officer, the
| ost docunents of the appraiser, the difficulties in dealing
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with Ms. Chiarelli's pre-existing injury, the m ssing records
and docunents, the allegedly inaccurate productions, and the
fact of the "inordinate delay". He made findings on each of

t hese areas of possible prejudice and concluded generally that
t he def endant woul d not be prejudiced by the admittedly very
| ong del ay.

[ 11] The one area not addressed by the notions judge was the
possi bl e prejudice arising froma del ayed defence nedical. State
Farm had requested an i ndependent medi cal assessnent of Ms.
Chiarelli in July 1989, not, however, to be considered its
defence nedical. The plaintiffs' |awer refused saying there was
not yet enough nedical information. State Farm never renewed its

request. Still, the defence was entitled to a defence nedi cal
and is still entitled to one if the action proceeds. [See Note 1
at end of docunent] However, | consider any prejudice caused by

a del ayed defence nedical to be slight. Because the defence
typically is only entitled to one nedical exam nation of the
plaintiff, usually that exam nation takes place shortly before
the trial when the nobst up-to-date nmedical information has been
obt ai ned. Thus, even if the statement of claimhad been served

on tinme, the defence nedical would likely still have taken pl ace
several years after the accident. The added years caused by the
delay in service will not appreciably affect the defence's
position, especially considering the vol um nous nedi cal
information on Ms. Chiarelli now available to State Farm

Therefore, in nmy view, a delayed defence nedical provides no
basis for interfering with the notions judge's order.

C. The Deci sion of the Divisional Court

[12] On appeal the Divisional Court divided. O Leary J.
di ssenting, would have dism ssed the appeal largely for the
reasons of Taliano J. supplenmented by his own brief reasons.
Rosenberg and Ferguson JJ. allowed the appeal. Ferguson J., who
wote the mpjority reasons, discussed at great |length the case
| aw under both the current rules for extending the tinme for
service and under forner Rule 8. In ny view, although the
wordi ng of the former and current rules differs, the guiding
principles remain the same. As Lacourcire J.A said in Laurin
v. Foldesi (1979), 23 OR (2d) 331, 96 D.L.R (3d) 503 (C. A):
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"The basic consideration . . . is whether the [extension of
time for service] will advance the just resolution of the

di spute, without prejudice or unfairness to the parties."” And,
the plaintiff has the onus to prove that extending the tine for
service will not prejudice the defence.

[13] Taliano J. applied these guiding principles in extending
the time for service. Nonetheless, the majority of the

Di vi sional Court concluded that Taliano J. committed four
errors in principle. Having so concluded, the majority made its
own determ nation of prejudice, and decided that the defence
woul d be prejudiced by extending the tine for service. In ny
view, Taliano J. did not commt any error in principle and thus
the Divisional Court should not have made its own determ nation
of prejudice. | will briefly address the four errors found by
the Divisional Court.

(1) The Divisional Court found that the notions judge had
reversed the burden of proof on prejudice by requiring the
defence to show that it would be prejudiced by the delay in
service. In support of this finding Ferguson J. referred to
several passages fromthe notions judge' s reasons, in which the
notions judge noted the defence's inability to specify, for
exanpl e, what w tnesses m ght not be available to testify or
what doctors could no | onger be found. | do not consider that
t hese passages reflect any shift of the burden of proof on
prej udi ce.

[14] | make three observations in response to the D visional
Court's finding. First, the passages fromthe reasons of the
noti ons judge have to be considered in their context. The
noti ons judge was obviously uninpressed, as aml, with the
defence's assertion of prejudice. The only all egation of
prejudice in the material filed by the defence on the notion is
the follow ng very general statenent in the affidavit of State
Farm s clains adjuster:

It is ny belief that the defence of this action has been
seriously prejudiced due to the passage of tine and the
strong possibility that pre-accident and post-acci dent

records and witnesses nmay not be available or that their
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recol | ections may not be accurate.

Al t hough the onus remains on the plaintiffs to show that the
defendant will not be prejudiced by an extension, in the face
of such a general allegation, the plaintiffs cannot be expected
to specul ate on what wi tnesses or records mght be relevant to
t he defence and then attenpt to show that these wi tnesses and
records are still available or that their unavailability wll
not cause prejudice. It seens to nme that if the defence is
seriously claimng that it will be prejudiced by an extension
it has at |least an evidentiary obligation to provide sone
details. The defence did not do that in this case.

[ 15] Second, the defence cannot create prejudice by its
failure to do sonmething that it reasonably could have or ought
to have done. For exanple, the defence cannot conpl ain about
the | ost opportunity to interview the police officer or to
conduct surveillance on Ms. Chiarelli or to obtain the no-fault
insurer's file. If, as the defence now maintains, it is
contesting liability, then it should have interviewed the
police officer at the time and cannot blanme its failure to do
so on the plaintiffs' delay. Simlarly, the defence knew in
1989 that Ms. Chiarelli's injury was serious and if
surveillance on her was appropriate, that surveillance should
have been undertaken at the tine. The defence also had all the
particulars of the file maintained by Ms. Chiarelli's no-fault
i nsurer and could have requested it at any tine.

[16] Third, prejudice that will defeat an extension of tine
for service nust be caused by the delay. Prejudice to the
defence that exists whether or not service is del ayed
ordinarily is not relevant on a notion to extend the tinme for
service. In this case the defence conplains that the police
of ficer's notes have been destroyed. However, they were
destroyed within two years of the accident under a | ocal police
policy. Thus, the notes woul d have been unavailable to the
defence even if the statenent of claimhad been served on tine.

(i1i) The Divisional Court found that the notions judge erred
by "focusing on what the defendant's insurer could have done to
preserve evidence rather than on what prejudice had probably
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been caused by the delay." Ferguson J. held that the insurer's
i nvestigation, including, for exanple, its decision not to
conduct surveillance, was reasonable. | see no nerit in this
criticismof the notions judge's reasons by the Divisional
Court. Even if the insurer's decision not to conduct
surveillance was reasonable, as the notions judge pointed out,
the insurer could have undertaken surveill ance for several

years after the accident. Its failure to do so when it knew M.

Chiarelli's injury was serious was not caused by any delay in
serving the statenment of claim

(tii) The Divisional Court found that the plaintiffs' |awer
"del i berately" did not nove to extend the tinme for service
after he realized the tinme had expired, and that the notions
judge erred by giving no weight to this fact. Moreover,
Ferguson J. relied heavily on the |lawer's "deliberate del ay"
when consi deri ng whet her an extension should be granted. In ny
view, the Divisional Court's finding is unwarranted. There is
no evi dence to support a finding that the | awer acted
deli berately. Hi s evidence, unchall enged by the defence, was
sinply that he "froze".

(iv) Finally, the D visional Court found that the notions
judge erred in "not considering the factors relating to the
policy of repose." Although Ferguson J. stated that the court
shoul d not set a fixed tine limt beyond which an extension
shoul d be refused, he nonetheless was "inclined to think it
woul d not be appropriate to grant an extension if after the
deadline for service expires, there is absolute silence for a
period |l onger than the limtation period." The limtation
period in this case is two years. Therefore, if Ferguson J.'s
suggestion were followed the plaintiffs could not obtain an
extension after April 1993. However, | see no rational basis
for refusing to extend the time for service sinply because the
delay is longer than the applicable Iimtation period.

[17] The court should not fix in advance rul es or guidelines
when an extensi on should be refused. Each case shoul d be

decided on its facts, focusing as the notions judge did in this

case, on whether the defence is prejudiced by the del ay.
Undoubtedly the delay in this case -- over six years fromthe
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[17] The court should not fix in advance rules or guidelines

when an extension should be refused. Each case should be

decided on its facts, focusing as the motions judge did in this

case, on whether the defence is prejudiced by the delay.

Undoubtedly the delay in this case -- over six years from the




expiry date for serving the claim-- was significant, nuch

| onger than in nost if not all of the decided cases where an
extensi on has been granted. However, the notions judge
recogni zed this delay and still found no prejudice. As | have
al ready said, | amnot persuaded that he erred in making that
finding. Thus, the notions judge did not err in principle by
granting an extension though the I ength of the del ay exceeded
the two-year limtation period under the H ghway Traffic Act.

[18] | therefore conclude that the najority of the Divisional
Court was wong in holding that Taliano J. erred in principle
in exercising his discretion to extend the tine for service.
add one final observation. In refusing to grant an extension,
Ferguson J. found it "very significant” that the defendant
hersel f never knew that a statement of claimhad been issued.
woul d give no weight to this consideration. State Farmtook a
statenent fromits insured and then negoti ated on her behal f
with the plantiffs' lawer for nearly three years. The
plaintiffs cannot be held accountable if, for tactical reasons,
State Farm chose not to tell its own insured that an action had
been started, and refused to accept service of the statenent of
claimfor her or even seek instructions fromher to accept
servi ce.

D. Concl usion
[19] | would allow the appeal, set aside the order of the
Divisional Court and in its place dismss the appeal fromthe
order of Taliano J. The plaintiffs are entitled to their costs
of the appeal in the Divisional Court and in this court,
i ncluding the costs of the notion for | eave to appeal.
Order accordingly.

Not es

Note 1: Courts of Justice Act, R S. O 1990, c. C. 43, s. 105.
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expiry date for serving the claim -- was significant, much

longer than in most if not all of the decided cases where an

extension has been granted. However, the motions judge

recognized this delay and still found no prejudice. As I have

already said, I am not persuaded that he erred in making that

finding. Thus, the motions judge did not err in principle by

granting an extension though the length of the delay exceeded

the two-year limitation period under the Highway Traffic Act.
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